














































Newport Municipal Code

the date set for public hearing, and copies will be provided at
the city’s rate for photocopies.

14.52.080 Hearings Procedures (Quasi-Judicial/Limited Land Use)

This section shall govern the conduct of quasi-judicial/limited
land use hearings. The following public hearing procedures
are the minimum procedures for use in conduct of quasi-
judicial and limited land use hearings and may be
supplemented by any duly adopted rules of procedure.

A. Nature and General Conduct of Hearing. The approving
authority, in conducting a hearing involving a land use
action, is acting in a quasi-judicial capacity, and all
hearings shall be conducted accordingly. Parties to the
heating are entitled to an opportunity to be heard, to
present and rebut evidence, and to have a decision based
on evidence supported by findings of fact and supporting
information. Testimony shall be made with sufficient
specificity so as to afford the approving authority and other
parties an adequate opportunity to respond to each issue.

B. Disqualification, Ex Parte Contacts, Bias, Challenges to
Participation. Proponents and opponents are entitled to an
impartial tribunal that judge land use actions. A proponent
or opponent may, therefore, challenge the qualifications of
a member of the approving authority to participate in the
meeting or decision. A challenge must state with sufficient
specificity the facts relied upon by the submitting party
relating the person’s bias, prejudgment, personal interest,
or other facts from which the party has concluded that the
member of the approving authority may be unable to
participate and make a decision in an impartial manner.
Challenges shall be incorporated into the record of the
meeting.

1. Disqualification. No member of the approving authority
shall participate in discussion of an application or vote
on an application for any land use action when any of
the following conditions exist:

a. Any of the following have a direct or substantial
financial interest in the proposal: members of the
approving authority or a member’s spouse, brother,
sister, child, parent, father-in-law, mother-in-law, or
household, or there is an actual conflict of interest
under state law.
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b. The land use action involves a business in which
the member is directly associated or has served
within the past two (2) years, or any business with
which the member is negotiating for or has an
arrangement or understanding concerning
prospective partnership or employment.

c. The member owns property within the area entitled
to receive notice of the action.

U. For any other reason, the member has determined
that participation in the decision cannot be in an
impartial manner.

2. Disclosure of Potential Conflict of Interest. Even if an
approval authority member chooses to participate, the
member shall disclose any potential conflict of interest
as required by state law.

3. Ex parte Contacts. In quasi-judicial matters, approving
authority members shall reveal any ex parte contacts,
including site visits. Parties to a hearing shall have the
right to rebut the substance of an ex parte contact.

4. Challenges. Any person may challenge the
participation of a member of the approving authority in
a decision-making process. A challenge must state
with sufficient specificity the factual and legal basis of
the reasons for the challenge.

5. Rights of Disqualified Members of the Approving
Authority. An abstaining or disqualified member of the
approving authority shall be counted if present for
purposes of forming a quorum. A member who
represents personal interest at a meeting may do so
only by abstaining from voting on the proposal,
vacating the seat on the approving authority, and
physically joining the audience, and by making full
disclosure of his or her status and position at the time
of addressing the approving authority.

6. Requalification of Disqualified Members of the
Approving Authority. If all members of the approving
authority abstain or are disqualified, all members
present, after stating their reasons for abstention or
disqualification, shall by doing so be requalified unless
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Horizon Construction v. City of Newberg

834 P.2d 523 (1992)

114 Or. App. 249

HORIZON CONSTRUCTION, INC., an Oregon corporation, Petitioner, Rich Racette and Walt
Racette, Petitioners Below, v. CITY OF NEWBERG, Respondent.

LUBA 92-002; CA A748o7.

Court of Appeals of Oregon.

Argued and Submitted June 22, 1992.

Decided July 22, 1992.

*524 Wallace W. Lien, Salem, argued the cause and filed the brief for petitioner.

Terrence D. Mahr, City Atty., Newberg, argued the cause and filed the brief for respondent.

Before RICHARDSON, P.J., and DEITS and DURHAM, JJ.

RICHARDSON, Presiding Judge.

The Newberg City Council denied petitioner a conditional use permit to construct an apartment
complex and LUBA affirmed the decision. Petitioner seeks review. We reverse.

We note, preliminarily, that petitioner’s brief does not have appended to it a copy of LUBA’s
opinion, as ORAP 5.50(3) and ORAP 4.60 require. When this court prepares for oral argument, the
appellate record is not available to us. We have only the parties’ briefs. Consequently, LUBA’s
opinion was not before us at that time, and our ability to prepare for the argument was therefore
seriously hampered. Hereafter, violations of the rule will result in our striking a petitioner’s brief
on our own motion.

Petitioner’s first assignment asserts, in part, that a member of the city council did not make a
timely disclosure of an ex parte contact that was unfavorable to the application. Although the
contact had taken place two months earlier and at least one intervening council meeting had taken
place, the disclosure was not made until the council’s December 17, 1991, meeting at which final
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action was taken on the application and after the evidentiary record was closed. Petitioner argues
that LUBA erred by not remanding the city’s decision because of the untimely disclosure.

ORS 227.180(3) provides:

“No decision or action of a planning commission or city governing body shall *525 be invalid due to
ex parte contact or bias resulting from ex parte contact with a member of the decision-making
body, if the member of the decision-making body receiving the contact:

“(a) Places on the record the substance of any written or oral ex parte communications concerning
the decision or action; and “(b) Has a public announcement of the content of the communication
and of the parties’ right to rebut the substance of the communication made at the first hearing
following the communication where action will be considered or taken on the subject to which the
communication related.”

ORS 197.835(10) makes the substance of ORS 227.180(3) specifically applicable to LUBA’s review
of local land use decisions.

LUBA explained its rejection of petitioner’s argument:

“The delay in disclosing the ex parte contact and failure to make an announcement of the right to
rebut the substance of the ex pane communication are at most procedural errors. See Walker v.
City of Beaverton, i8 Or LUBA 712, 729 (1990). This Board has frequently held that where a party
has the opportunity to object to a procedural error before the local government, but fails to do so,
that error cannot be assigned as a basis for reversal or remand of the local government’s decision in
an appeal to LUBA. * * * “In addition, we have previously held that where petitioners are present at
a local government meeting where an alleged procedural error occurred, an objection must be
entered to preserve the right to raise that procedural error in an appeal to this Board. Further, a
petitioner is not excused from entering an objection to the procedural error on the ground that the
local evidentiary record had previously been closed and there was no scheduled opportunity for
public input at the meeting in question. $chellenberg v. Polk County, Or LUBA (LUBA
No. 91-018, August 2, 1991), slip op 26. It is in this respect that the facts of this case differ
significantly from those in Angel [v. City of Portland, Or LUBA (LUBA No. 90-108,

March 6, 1991) ]. There was no dispute that the petitioner in Angel made known to the city council,
prior to its adoption of a final decision, his objections to the lack of opportunity to rebut the ex
parte contacts disclosed during the city council deliberations. Id., slip op at 8. “Here, there is no
dispute that petitioners were present at the December 17, 1992 meeting when the disclosure took
place, but failed to object to the timing of the disclosure or to the lack of opportunity for rebuttal.
Accordingly, petitioners may not assign these alleged procedural errors as a basis for reversal or
remand of the challenged decision.” (Some citations omitted; emphasis in original.)
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Petitioner contends that its supposed opportunity to object was ephemeral, given that the record
was closed and no introduction of evidence or public participation was contemplated for the
December 17 meeting. It also argues that the failure to disclose in accordance with ORS 227. 180(3)

deprived it of the opportunity to learn the facts about the ex parte communication and to prepare,
much less present, any rebuttal showing. Relying on Angel v. City of Portland, supra, petitioner
asserts that providing the opportunity to present rebuttal is among the principal reasons for the
timely disclosure requirement. finally, petitioner argues, LUBA was wrong in characterizing the
error as merely “procedural.”[i] We agree with each of the points that petitioner makes.[2]

*526 ORS 227. 180(3) does not simply establish a procedure by which a member of a deciding
tribunal spreads a fact on the record. It requires that the disclosure be made at the earliest possible
time. Implicit in that requirement is that the parties to the proceeding must be given the greatest
possible opportunity to prepare for and to present the rebuttal that ORS 227. 180(3)(b) requires
that they be allowed to make. The purpose of the statute is to protect the substantive rights of the
parties to know the evidence that the deciding body may consider and to present and respond to
evidence. []

Whatever there is to be said about LUBA’s general view about the role of objections in local land
use proceedings, see note 2, supra, an objection by petitioner here would not have been likely to
cure the prejudice that it suffered from the disclosure violation. An objection to the timeliness of
the disclosure at the December 17 meeting, at which the council made its decision, could not have
cured the city’s antecedent failure to follow the statutorily required procedures to assure that
petitioners have the opportunity to respond to the ex parte communication while evidence was still
being prepared and presented. Moreover, the error did not occur on December i; it occurred at
the earlier meeting when the council member was required and failed to make the disclosure, and
no objection could have been made at that time to an error of which petitioner could not have been
aware.

Arguably, the city could have reopened and extended the proceedings, if an objection had been
made on December 17. However, we are unwilling to assume that that would have occurred, given
that the meeting was not one at which either additions to the record or public participation, by way
of objections or otherwise, were scheduled to be entertained. We are also not impressed by the
city’s argument that additional evidence and comment on other matters were in fact received at the
meeting. Petitioner and the other proponents were utterly unprepared for the eventuality that a
response would be necessary or could be made to the council member’s belated disclosure.

Failure to comply with ORS 227.180(3) requires a remand to the city council and a plenary
rehearing on the application. Our disposition of the case makes it unnecessary to discuss
petitioner’s other contentions, with one exception. We agree with LUBA that, under the pertinent
city legislation, the city council could reach all of the issues that it did and that its scope of review
extends to all aspects of the planning commission’s decision.
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Reversed and remanded with instructions to remand to the city.

NOTES

[i] For a “procedural error” to be reversible by LUBA, it must “[prejudice] the substantial rights of
the petitioner.” ORS 197.835(7)(a)(B); see also ORS 197.850(9)(a).

[21 It also contends that an objection was not necessary and that preservation requirements should
not be rigid in the land use decisional “arena,” which contemplates far less formality than court
proceedings and more lay participation. Although we do not base our decision on that point, we
agree with it, at least in the abstract. See Boldt v. Clackamas County, 107 Or.App. 619, 813 P.2d
107$ (1991); but see OR$ 197.763.

[] In its brief, the city argues that petitioner acknowledged that the error is procedural by so
describing it in its petition for review to LUBA. We do not agree that that constitutes a concession,
if that is the city’s point. Our reading of the petition indicates that the word “procedural” was a
matter of word choice, but the text of the argument made clear that petitioner asserted a
deprivation of rights under a remedial statute.
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Opp v. City of Portland

FILED: December 13, 2000

IN THE COURT OF APPEALS OF THE STATE OF OREGON

ROSE MARIE OPP,

Petitioner,

V.

CITY OF PORTLAND,

Respondent.

(LUBANo. 2000-001; CAA110946)

Appeal from Land Use Board of Appeals.

Submitt:ed on record and briefs November 3, 2000.

Rose Marie Opp filed the briefs pro se for petitioner.

Kathryn S. Beaumont filed the brief for respondent.

Before Haselton, Presiding Judge, and Deits, Chief Judge, and Woliheim, Judge.

HASELTON, P. J.

Affirmed.

HASELTON, P. J.

In November 1996, the Portland City Council approved a conditional use permit for a community
center in a public park area. During a recess in the council’s proceedings on the permit application,
Mike Lindberg, then a member of the council, conversed briefly with a person in the audience,
Cooley. Petitioner, an opponent of the application, appealed to LUBA. She contended, inter alia,
that Lindberg’s conversation with Cooley constituted an ex parte contact that was not disclosed on
the record and that opponents were not given an opportunity to rebut. LUBA remanded the case to
the city council to determine if Cooley was a person interested in the outcome of the proceedings
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under the applicable city code provision and, if so, to provide “petitioner an opportunity to rebut
the substance of [Lindberg’s] communication with Mr. Cooley[.]” Opp v. City of Portland, 33 Or
LUBA 654, 657 (1997), affd 153 Or App 10, 955 P2d 768, rev den 327 Or 620 (1998).

The present controversy arises out of petitioner’s subsequent appeal to LUBA from the city
council’s action in the proceedings on remand. Those proceedings began with a determination that
Cooley was an interested person. Thereafter, as described by LUBA:

“Lindberg then made a disclosure regarding the substance of the ex parte conversation with
Cooley. Lindberg testified that he did not recall the nature of his discussion with Cooley, although
he did not think he obtained information from Cooley that influenced his vote or the votes of the
council. Following Lindberg’s disclosure testimony, the council offered the parties an opportunity
to rebut that testimony. The parties offered no rebuttal, on the grounds that Lindberg’s statement
had failed to disclose the substance of the communication, and there was nothing that could be
rebutted. The parties then requested a plenary rehearing on the conditional use permit application.
The council denied the request for a plenary rehearing, concluding that it ‘heard nothing at the
remand hearing that could lead the Council to question or reconsider the correctness of its earlier
decision.” (footnotes omitted.)

In her appeal to LUBA, petitioner argued, as summarized in LUBA’s opinion,

“that Lindberg’s inability to recall the substance of the ex parte contact amounts to a failure to
disclose, thereby denying petitioner her substantive right to a full and fair hearing. Petitioner
argues that the city’s conduct in this case violates ORS 227. 180(3), because the city failed to
disclose the substance of the ex parte contact at the first hearing following the communication, as
the statute requires, or at any time thereafter. Accordingly, petitioner argues, the city erred in
refusing petitioner’s request for a plenary rehearing of the application, as required by Horizon
Construction, Inc. v. City of Newberg, 114 Or App 249, 834 P2d 523 (1992).” (Footnotes omitted.)
(i)

Petitioner relied on our statement in Horizon Construction that “[f]ailure to comply with OR$
227.180(3) requires a remand to the city council and a plenary rehearing on the application.” 114

Or App at 254. It is not wholly clear whether petitioner understands Horizon Construction to
establish a remedy that applies in every case where a city has failed to comply with ORS 227. 180(3)

or whether she simply regards this particular case to call for the same remedy that we prescribed in
that case. In either event, petitioner construes our phrase “plenary rehearing” as meaning that the
city council or other deciding entity must repeat its proceedings on the permit application in their
entirety, including, for example, taking evidence and hearing arguments anew on all issues.
Petitioner specifically contends that new presentations limited to any issues that are directly
implicated by the ex parte contact, coupled with a reevaluation of the original record as it bears on
other issues, cannot suffice.
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LUBA agreed with petitioner that the city’s proceedings after the first remand had not been
adequate, and it again remanded the city’s decision. However, LUBA did not agree with the more
expansive aspects of petitioner’s understanding of ORS 227. 180(3) and Horizon Construction.
After discussing case authority of its own and from this court, LUBA stated:

“In sum, the Court of Appeals’ decision in Horizon Construction, Inc., * * * makes it clear that it is
the party’s right to a full and fair hearing that is protected under ORS 227. 180(3) * * . Where the
city makes a decision in violation of ORS 227.180(3), Horizon Construction, Inc. requires that the
local government provide a plenary rehearing. As discussed above, the scope of that rehearing must
be sufficient to ensure that the city makes a decision that is untainted by uncured ex parte
communications or, stated more broadly, a decision based solely on publicly disclosed evidence
and testimony that is subject to rebuttal or the opportunity for rebuttal.

“What remains is to apply the foregoing to the city’s decision on remand in the present case. We
agree with petitioner that former Commissioner Lindberg’s inability to recall the substance of his
communication with Cooley effectively nullifies petitioner’s right to an opportunity to rebut that
communication or, stated differently, to a decision untainted by undisclosed ex parte
communications. The city adopted findings concluding, essentially, that nothing that was known or
could be surmised about that communication showed that it affected the city’s decision. However,
the fact is that little, if anything, of the substance of that communication is known, which belies the
city’s confidence that it did not affect the city’s original decision. More importantly, OR$ 227.180

(3) prohibits undisclosed ex parte communications, whether or not those communications in fact
influence the city’s original decision. Even more to the point, the integrity of the city’s original
decision is not the issue. As stated above, to comply with or remedy a violation of ORS 227. 180(3),

the city must make a decision based solely on publicly disclosed evidence and testimony that is
subject to rebuttal or the opportunity for rebuttal. The city’s original decision did not meet the
standard at the time it was adopted, and its integrity cannot be restored by undertaking a
procedural exercise on remand. The city’s only recourse on remand is to adopt a new decision on
the application that is based solely on publicly disclosed evidence and testimony that is, or was,
subject to rebuttal or the opportunity for rebuttal. However, the city failed to do so. It simply
concluded that what was known or could be surmised about the ex parte communication gave it no
reason to revisit its original decision, and then ended the proceedings. That is insufficient to satisfy
the remedial purpose of ORS 227. 180(3) or Horizon Construction, Inc.”

At a more mechanical level, LUBA also indicated in its opinion that the proper procedure to be
followed by a city on remand of a decision made in violation of ORS 227. 180(3) would be to
provide a fair opportunity for the interested persons to develop and present evidentiary and
argumentative responses to the matter disclosed by the recipient of the contact; to consider the
responsive matter, if any, together with all of the evidence in the existing record; to make any
additional or different findings that may be indicated from those in the original decision; and to
reach a decision based on the original evidence and findings as supplemented in that manner. See
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$chwerdt v. City of Corvallis, 163 Or App 211, 216, 987 P2d 1243 (1999); on appeal following
remand, Or LUBA___ (LUBA No. 99-20 1, June 8, 2000).

Petitioner now seeks our review and argues that LUBA erred by not ordering the city to conduct the
ab initlo proceedings that she understands ORS 227.180(3) and Horizon Construction to require.
Summarily put, we agree with LUBA’s opinion, insofar as we have summarized and quoted from it.
We acknowledge that our choice of the word “plenary” in Horizon Construction may have been
unfortunate, insofar as it might suggest that a complete reiteration of the local proceedings should
ever be required to remedy a failure to disclose a contact that, in substance, does not pertain to all
of the matters that were the subject of evidence and argument in the original proceedings. Be that
as it may, however, nothing in Horizon Construction suggests that that or any other remedy should
be the exclusive one in all cases where the city deciding body has failed to comply with ORS
227.180(3). Rather, the remedy should be tailored to rectify the evil at which it is directed, in the
light of the particular circumstances of the case.

As a general proposition, an adequate remedy is a remand that assures (i) that interested persons
be made aware of the substance of the ex parte communication; (2) that they be afforded the
opportunity to prepare and present evidentiary and rhetorical responses to the substance of the
communication; and () that the deciding body reevaluate its original decision, and issue an
appropriate new written decision, taking into account the evidence and argument in the original
record viewed together with the evidence and argument presented on remand. Seldom, if ever,
would it be likely that the substance of the improper communication would be so pervasive that it
would affect all of the issues in the case, and only in those rare instances would a new presentation
going to all of the issues--as distinct from a new evaluation of the original record with respect to
the unaffected issues--be an essential part of the remedy or of the proceedings on remand.

Petitioner maintains, however, that the broadest possible remand is in order here, because of the
“impossibility of disclosure of the substance of [the] ex parte communication, and hence of
rebuttal.” As an abstract proposition, we might agree with petitioner that, if the substance of a
communication cannot be recalled and disclosed, it cannot be known what issues it did or did not
relate to; hence, rebuttal is impossible, and the past or present ability of the deciding body to base
its disposition solely on the original evidence and argument, uninfluenced by the communication,
cannot be categorically guaranteed. Of course, it is equally true, as an abstraction, that the more
difficult it is to recall the substance of a communication, the less likely it is that the communication
was regarded as significant by or influenced the hearer at the time it was made.

It may become necessary for us to resolve that conundrum on some later occasion when the two
abstract possibilities are in equipoise. In this case, however, they are not. While Lindberg was not
able to remember the substance of his communication with Cooley, he did affirmatively state in his
testimony his recollection that he did not impart the communication to his fellow council
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members, at least three of whom--a majority independently of Lindberg-voted to approve the
permit in the original proceeding. (2)

The nature and scope of the remand ordered by LUBA were adequate under the circumstances of
this case.

Affirmed.

1. ORS 227.180(3) provides:

“No decision or action of a planning commission or city governing body shall be invalid due to ex
parte contact or bias resulting from ex parte contact with a member of the decision-making body, if
the member of the decision-making body receiving the contact:

“(a) Places on the record the substance of any written or oral ex parte communications concerning
the decision or action; and

“(b) Has a public announcement of the content of the communication and of the parties’ right to
rebut the substance of the communication made at the first hearing following the communication
where action will be considered or taken on the subject to which the communication related.”

LUBA noted in its opinion that it was somewhat questionable whether ORS 227. 180(3), rather than
the local code provision, was apposite. However, LUBA concluded that the city did not challenge
petitioner’s premise that the state statute was applicable, and it proceeded to decide the appeal on
the statutory ground. The city has not cross-petitioned to us from LUBA’s treatment of that issue.

2. Because Lindberg is no longer on the council, there is no tangible possibility that the substance
of the communication can now be imparted to the present members of the council.
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